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Thomas A. BAGGETT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 8 Novenber 1976, an Adm nistrative Law Judge of
the United States Coast QGuard at Norfolk, Virginia adnonished
Appel l ant upon finding himguilty of negligence. The specification
found proved alleges that while serving as a First Cass Pilot on
board the SS PHI LLIPS WASHI NGTON under authority of the |icense
capti oned above, on or about 31 January 1976, Appellant failed to
keep clear of overtaken vessels as required by the Inland Rul es of
the Road, thereby contributing to a collision between SS PHI LLIPS
WASHI NGTON, the tug D. T. SHERI DAN, and the barge SEA STAR

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence the testinony
of four wi tnesses and ei ghteen docunentary exhibits.

I n defense, Appellant offered in evidence his own testinony,
the testinony of seven witnesses and seven docunentary exhibits.

The Adm nistrative Law Judge introduced seven docunents as
Adm ni strative Law Judge exhibits.

At the end of the hearing, the Judge rendered a witten
decision in which he concluded that the charge and specification
had been proved. He then served a witten order of adnoni shnent on
Appel l ant and ordered that a copy of the adnonition be placed in
Appel lant's official record.

The entire decision and order was served on 13 Novenber 1976.
Notice of appeal was filed on 13 Decenber 1976, and perfected on 22
March 1977
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On 31 January 1976, Appellant was serving as First Oass Pilot
on board the SS PHI LLI PS WASHI NGTON and acting under authority of
his license while the ship was in the waters of Tanpa Bay
proceedi ng i nbound for the Port of Tanpa, Florida.

Appel  ant, a Tanpa Bay Pilot, boarded the PH LLI PS WASH NGTON
inthe vicinity of the Tanpa Bay sea buoy at approximtely 1015 and
proceeded into the Gadsen Point Cut at the vessel's full
maneuvering speed of twelve knots. The D.T. SHER DAN and barge SEA
STAR were ahead the PHI LLIPS WASH NGTON in the Cut. Al there
vessels were inbound, wth the tide. A Japanese vessel, the
NI CHI R MAN MARU was out bound and deep | oaded, in Cut C Channel.

At 1245, Appellant entered into a radio agreement with the
Japanese vessel that the latter would hold back so the PHILLIPS
WASHI NGTON m ght take the turn from Cut A Channel into Cut C
Channel and the vessels pass on the straight away of Cut C Channel
instead of at the turn. At the time of radio contact, the vessels
were each about three mles fromthe turn. |Imediately thereafter,
Appel | ant contacted the operator of the D. T. SHER DAN SEA STAR, who
agreed to the PHI LLIPS WASH NGTON s passing on her port side in Cut

A Channel . At the time of radio contact, the SHERI DAN was
approxi mately one-half mle in front of the PH LLI PS WASH NGTON,
both vessels still being in Gasden Point Cut. Appellant requested

t he captain of the SHERI DAN SEA STAR to slow down to allow the
PH LLI PS WASHI NGTON to pass before the turn. The SHERI DAN SEA STAR
t her eupon decreased her speed fromnine to six knots.

At 1255 the D.T. SHERI DAN SEA STAT had maneuvered the turn
from Gasden Point Cut into Cut A Channel and the PHILLIPS
WASHI NGTON was in the process of nmaking the turn and commencing the
overtaking. At that time Appellant requested the SHERI DAN to nove
further to the right, and the SHERI DAN proceeded to do so.

As the PHILLIPS WASH NGTON started to overtake the barge,
there was lateral distance of fifty to seventy-five feet between
t hem

At approximately 1258, as the bow of the PHI LLI PS WASHI NGTON
noved ahead of the bow of the barge, the latter sheered to port and
its bow struck the PHI LLIPS WASH NGTON sone 381 feet aft of the
bow.

| mredi ately prior to the sheer, the hawser connecting the
SHERI DAN and SEA STAR had sl ackened sonewhat, although not enough
to touch the water. The captain of the SHERI DAN had been steering
the vessel to starboard, at Appellant's request, and had noved so
far that he feared his vessel mght ground outside the channel. As
his barge started to sheer, he went to full ahead and turned the
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vessel to port, attenpting to break the sheer by noving his stern
to starboard and pulling the bow of the SEA STAR away from the
PHI LLI PS WASHI NGTON. The captain was only partially successful,
however, and the barge struck the PH LLI PS WASHI NGTON at an angl e.

Al nost i medi ately after the barge collision, as the PHI LLIPS
WASHI NGTON proceeded ahead, the bow of the tug D.T. SHER DAN
struck the starboard side of the PHI LLI PS WASHI NGTON sone 228 feet
aft of the bow The SEA STAR then rode up and struck the SHERI DAN
in its port quarter. The PHI LLIPS WASH NGTON proceeded w thout
stopping. The tug had | ost a spare hawser overboard, and stopped
to retrieve it before proceeding. There was sone property damage
as a result of the collision.

The channels in question are 400 feet wi de and 34 feet deep,
with the water at the right side of the channel near the collision
site being 10 or 11 feet or |ess.

The PHI LLI PS WASHI NGTON is a steel tanker, 492'09" in |length
and 68" in breadth, with a gross tonnage of 10,473 tons. At the
timne of the collision she was carrying 15,473 long tons of
petrol eum products, and had a draft forward of 31'04" and aft of
29" .

The D.T. SHERIDAN is a steel tug boat with a gross tonnage of
383 tons, 129'09" in length and 28" in wdth. Her draft forward
was 13' 01" and 15' 06" aft. At the tine of collision, the SHERI DAN
was towi ng the steel barge SEA STAR on an 80' hawser. The SEA STAR
is a barge of 6,704.08 gross tons, wth a length of 349 08" and
beam of 66'. On the date in question, the barge was |ight and had
a draft forward of 4' and aft of 5'.

At the tinme of collision, the wind was light out of the
Sout h-sout hwest, and the weather was clear with visibility of six
to seven mles. There was little sea and tide was in a flood
stage, slightly increasing the speed of inbound vessels in Tanpa
Bay. The tug SHERIDAN and its tow had encountered no difficulty in
the channel prior to the attenpted passage of the PHILLIPS
WASHI NGTON.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that:

(1) The Investigating Oficer failed to produce adequate

evidence with respect to the standard of conduct required
to prove the charge of negligence;
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(2) The Adm nistrative Law Judge erred in Findings of
Fact Nos. Two and N ne and his concl usions regarding the
time sequence of events prior to the collision, and

(3) The Admnistrative Law Judge erred in concl udi ng as
a matter of law that Appellant wongfully failed to keep
cl ear of the overtaken vessel.

APPEARANCE: Hol I and and Kni ght of Tanpa, Florida, by Paul D.
Har dy.

CPI NI ON
I

Appel | ant argues that the charge of negligence may only be
proved by the introduction of testinony of persons of the tine
station in the same situation indicating that they would have acted
in a different manner. Appel lant cites no authority for this
proposition, and decisions of the Commandant and other federa
authorities fail to support his position.

Under 46 C. F.R 5.20-95(b), the judge's findings nust be
supported by substantial evidence of a reliable and probative
character.

The Admnistrative Law Judge in this case based his
determ nation of negligence on the rule that a pilot is held to the
sanme standard of care normally demanded from other persons in the
sane station, and this inplies a know edge and observance of the
rules of navigation. Article 24 of the Inland Rules of the Road
provi des that every vessel overtaking any other shall keep out of
the way of the overtaken vessel 33 U S.C. § 209. As an experienced
Tanpa Bay pilot, Appellant was bound to abide by the Rules of the
Road, and | find no error in the Admnistrative Law Judge's
decision that failure to do so constituted negligence. Thi s
holding is in line wwth Commandant's Appeal Decision 417 (ADANS)
wherein it was stated that a pilot's clear violation of the | aws
intended to pronote safety is unquestionably negligence by any
st andar d.

Appel I ant al so contends that Findings of Fact Nos. Two and
Nine are clearly erroneous and warrant reversal of the deci sion,
and that the Admnistrative Law Judge "confused" the tinme sequence
of events prior to the casualty in fornulating his decision.

I n Finding of Fact Two, the Adm nistrative Law Judge concl uded
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that Appellant wongfully failed to keep clear of the overtaken
vessels as required by the Inland Rules of the Road, thereby
contributing to the collision between the vessels. Appel | ant
asserts that all "credible" testinony was to the contrary, and that
the only supporting testinony was proffered by the Master of the
tug, an interested party.

It is the function of the judge to evaluate the credibility of
W tnesses in determ ning what version of events under consideration
is correct. Conmmandant's Appeal Decision 2097(TODD). The question
of what weight is to be accorded to the evidence is for the judge
to determne and, unless it can be shown that the evidence upon
which he relied was inherently incredible, his findings wll not be
set aside on appeal O Kon v. Roland 247 F. Supp. 743 (S.D.NY
1965) .

Review of the record discloses that the judge heard the
testinmony of crewrenbers of both vessels, as well as expert
w tnesses called on Appellant's behalf. The Decision and O der
indicates that all testinony was properly wei ghed and consi dered by
the judge of the physical facts of the case.

Upon consideration of the totality of the evidence, the
Adm ni strative Law Judge exercised his prerogative by assigning a
greater weight to the tug master's testinony regarding the events,
and the record fails to indicate that such a determ nati on was not
war r ant ed.

Fi ndi ng of Fact No. Nine involves the actions of the Captain
of the D. T. SHERIDAN imedi ately preceding the collision. The
Adm ni strative Law Judge concluded that just prior to the sheer,
the D. T. SHERI DAN and her barge were as far over to the starboard
side of the channel as possible. As the barge started to sheer,
t he Captain maneuvered quickly to starboard, then went full ahead
and turned the vessel port in an unsuccessful attenpt to break the
sheer by nmoving his stern to starboard and pulling the bow of the
barge away fromthe PHI LLI PS WASHI NGTON.  Appel | ant cont ends t hat
the testinony with respect to this finding is subject to serious
questions of credibility, arguing that if the vessel was in the
stated position, a hard turn to starboard woul d have resulted in a
gr oundi ng.

The fat that the overtaken vessel was not so far over to
starboard at the tinme of the sheer to cause a grounding in no way
mtigates Appellant's negligence or contribution to the collision.
The record indicates that the Captain of the tug pulled "nore onto
the right, even though it seened...that [he] was getting into bad
water" imrediately prior to the sheer (Tr. Vol. I, p.53). As the
barge began to sheer, the Captain nmade a hard turn to starboard,
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i medi ately followed by a turn to port and full ahead (Tr. Vol. 1,
P.111).

The fact that the tug captain was able to acconplish this
maneuver nerely indicates that the tug was not so far over to the
right to run aground.

Appellant's contention that the Admnistrative Law Judge
confused the tinme sequence of the collision is incorrect. The
testinony of both Captain Baggett, and Captain Johnson, naster of
t he PHILLI PS WASHI NGTON, indicates that imrediately prior to the
passi ng, Captain Baggett requested the tug and barge to nove nore
to the right (Tr. Vol. 11, p. 137; Vol. 1., p.166, respectively).
Captai n Johnson's testinony indicates that this nessage was rel aye
at 1255, immediately prior to the collision. The nove to starboard
was not ten mnutes prior to the collision, as Appellant now
contends. Since Appellant specifically requested the novenent to
the right, imediately prior to the overtaking, he cannot now be
heard to conplain that the overtaken vessel abrogated Inland Rule
21 in failing to maintain her course and speed at the tine of the
actual overt aki ng.

Appellant's final argunment is that the Adm nistrative Law
Judge erred as a matter of law in concluding that Appellant
wongfully failed to keep clear of the overtaken vessel. Appellant
mai ntains that the Judge's finding of negligence is base on the
mere fact of collision. He also argues that reliance on the BALCH
doctrine, as outlined in Commandant Appeal Decision 448 (SILL), is
m spl aced, since the overtaken vessel was duty bound to maintain

her speed and course during the passing. Finally, Appellant
reiterates his argunment regarding the sufficiency of evidence
discussed in Part | of this opinion, and contends that the

Adm ni strative Law Judge failed to consider recent case authority
i nvol ving the negligence of navigators.

A review of the record fails to support Appellant's contention
t hat the Judge based his finding of negligence on the nere fact of
col I'i sion. The Decision and Order includes a well reasoned and
wel | docunmented overview of the case law applicable to the
situation at hand. As an overtaking vessel, the PHI LLIPS
WASHI NGTON was duty bound to keep out of the way of overtaken
vessel 33 U S.C. Section 209 (Inland Rules of the Road Article 24).
The duty to keep out of the way enbraces the duty to keep away by
a prudent and safe margin, having reference to all contingencies of
navi gation Lady Nelson v. Creole Petroleum Corp. 224 F2d 591 (2d
Cr. 1955.) Additionally, the duty to avoid the effects of suction
bet ween vessels is placed on the overtaking vessel Union Q|
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Conpany of California v. The Tug Mary Malloy 414 F2d 669 (5th Cr
1969) .

The Adm nistrative Law Judge found that Appellant was
negligent in failing to keep out of the way of the SHERI DAN SEA
STAR. Hi s conclusion is prem sed on the finding that Appellant
."in his haste to pass the SHERI DAN SEA STAR ..did so at an
excessive speed at too close quarters under the circunstances”
(Deci sion and Order p.19).

Appel lant also maintains that the Judge's reliance on the
BALCH doctrine is msplaced, arguing that the overtaken vessel was
duty bound to maintain her course and speed during the passing.

Article 21 of the Inland Rules of the Road (33 U. S.C. §8206)
requires that an overtaken vessel maintain her course and speed and
an approachi ng vessel keep out of the way. Appellant's reliance on
this rule is msplaced however, since the record establishes that
i mredi ately prior to the «collision, Appellant specifically
requested the barge and tug to nove further to the right. (Tr Vol.
Il p. 137; Vol 1 p 166). The judge found that as the D.T. SHERI DAN
was nerely conplying with Appell ant's request, Appellant could not
be heard to conplain that the overtaken vessel failed to nmaintain
her course and speed. This conclusion was not based on the. The
Aureole, 113 Fed. 224 (3rd Cr. 1902), as Appellant contends.
Additionally, it is immterial to a determ nation of this appea
whet her or not any action or failure to act on the part of the
Captain of the SHERI DAN SEA STAR contributed to the collision
since the hearing bel ow was confined to the question of negligence
on the part of Appellant.

Appel lant cites several <cases regarding negligence of
navigators in arguing that to find a pilot negligent, it nmust be
found that he deviated fromthe required standard of his profession
and not that he nerely adopted a course of conduct different from
t hat whi ch anot her woul d have fol |l owed.

All cited cases enphasize, however, that a harbor pilot is

duty bound to exercise skill and a high degree of care, consistent
with that degree of skill comonly possessed by others in the sane
enpl oynent .

Wile it is true that a navigator is not charged wth
negl i gence unl ess he nakes a deci sion which nautical experience and
good seanmanship would condemn as unjustifiable at the time and
under the circunstances shown, Anerican Zinc co. v. Foster, 313 F.
Supp 671 (S.D. Mss. 1970) | find that Appellant's conduct in
passing the D.T. SHERI DAN at an excessive speed and at too close
quarters warrants the decision in this case.
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CONCLUSI ON

The findings of the Adm nistrative Law Judge, supported by
substantial evidence, establish that it was the duty of Appell ant
to keep clear of the overtaken vessel as required by the Inland
Rul es of the Road. Appellant was negligent in failing to fulfill
this duty, thereby contributing to a collision between the SS
PHI LLI PS WASHI NGTON, the tug D. T. SHER DAN, and the barge SEA STAR

| therefore, affirm the decision of the Admnistrative Law
Judge in this case.

ORDER

The order of the Admnistrative Law Judge dated at Norfol k
Virginia on 8 Novenber 1971, is AFFI RVED

O W SILER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 11th day of April 1978.
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